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Il^i THE UNITED SPATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA, 



STEVEET R. PERLES. 

PLAINTIFF, 
VS. 

Oira MARIE KAGY, 
DEFENDANT , 



C.A. NO. m-in^ iT?J) 
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THE DEPUTY CLEKKi CIVIL ACTIOI^ 20m1-10S. STEVEN R 
PFRLES VS. AMNB MA^IB KAGY . STEVEN SCHNEEBAUM AHD DAVID . 

RCSENFELD REPRSSZMTIEfC; THE PLAIKTIFF. DAYlD SHER HilD I^IAKK 
CUTMIHGS EBPHESENTi:&JG THE DEFEKDANT- THIS IS A MOTIONS 



HBARIKG, 

THE COimX: GOOD MORNIl^G, LADIES AKD GEjrTl.EMEH . 

YOU HAVE FAVORED ME HITH A LOT OT PAPIR :^ERE, ^'HICH I 
FORTUNATELY HAVE HAD AM OPPORTUNITY TO GO THROUGH. I HAVE SOM2 
SOMEWHAT EXTRANEOUS QUESTIONS AT THE OUTSET. IS IT CORRECT 
THAT THE DEFEM^ANT^S NAME IS PRONOUNCED KAGY [PROMOITNTCSD KAUJ] ? 

PE, CUMMINGSi KAGY [PRONOUKCHD KAY-GEEl , YOUR HONOR. 

THE COURT I KAGY? 

MR, CUMMIKQS: YES, YOUE HONOR. X-A-G Y. 

THE CO'JRT: ALL RIGHT. I HAD AN ACQUAINTANCE AT ONE 
TIME WHO WAS OF CZECHO^LCVAKIM.^ ORIGIN AND THE WIME BPSILEE AS 
MISS KAOY^S HAME WAS EPELLBD WAS PRONOUNCED KAGY. 

MS, CUHKINGS; SHE'S DEFINITELY IRISH . 

THE COURT: BEG YOUR EIBIDCK? 

MR, CUMMINGS: SHE'S DEFINITELY IRISH, YOUR HQMOR- 

THE COURT: ALL RIGHT. WHERE IS THIS FEB AT T&IS 
FOim? IS IT JK KR. PERLE5' TRUST ACCOLMT? 



VSR. SCHKEEBAUM; THE FEE HAS 3EEK PAID TO MR. PERLES, 

YOUR HONOR. 






*nCR COURT: IS IT IN HIS TRUST ACCOUNT? 

MR. SCHNEEBAUM; HE HAS 5ET ASIDE A FUND, AW ESCROW 
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MAOUNT, WHICH WE AHE HCLDIHG, MY LAW FIRT-] IS HOLDING 



THE COURT! ALL RIGHT- IH THE AMOTJNT OF EIGHT MILLION 



rwDLLAPS? 



MR. SCHNE3BAUM: WO. 



THE COURT; IH THB Al^OUNT OF WKM? 

MR. SCHNEEBAUM: WELL, IN AN AMOL^:^ SMALLER THAN THE 



EIGHT MILLION. I^R . EERLES HAS SW 



IDS AN AMOUNT WHICH HE 



S BELIEVES WILL BE SUFFICIENr TO SATISFY ANY JUDG;^K.^T- 



THE COURT; WELL, I'V^ GOT A PRAY^HR FOR EQUXTABLB 
TRUST HERE, A^H] I NEED TO KNOW HOW MUCH TtL\T TRUST IB. 

KR, SCHNEEBAUM; WELL, THERE IS INDEED A CLKM FOR AK 
EQUITABLE LIEN ON THB FUKDS . 

THE COURT: ALL RIGHT. DO YOU ACKNOWLEDGE THAT THERE 
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IS A LIHE AT THIS POINT? 

MR, SCHNEEBAUM: WE DO NOT. THERE HAS BEEN AH 
ASSERTION OF ONE, WHICH, OP COURSE, WE CHALLENGED- ALL THAT IS 
HAVE -- 

THE COURT: I UNDERSTAND YOU CHALLENGED IT, BUT THE 
QUESTIQtT IS. YOU ARE TREATING IT AS AT LEAST TEMPORARILY 



FROZEN 



1^. SCHNEEBAUM: WE ARE TREATING THS ESCROW AMOUNT 



THAT WE HAVE SET AS IDS AS TEMPCEARILV FROZEN. 



I THE COURT: HOW MJCH IS THAT AWDUirT? 



MR, SCHKEE3AUM: IT IS ABOUT TWO MILLION DOLLARS 



, 



THE C0C:RT: ABOUT TWO MILLION DOLLARS, 



RIGHT, Airo 
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AIJIDUNT, WHICH WB AHE HCLDIHG, MY lAW FIKM IS HOLDING 



TEffi COURT! ALL RIGHT, IN THE AM3UNT OF EIGHT MILLION 



rn 



DOLLARS T 






MR. SCHNESBAUM: WO. 

TH5 CO'JRT; IH THE AHCXJH? OP WHAT? 

MR. SCHSIESBAUM: WELL, IH AN AMOUNT SMALLER THAN THE 
BIGHT MILLION, KR. EERLES HAS SET ASIDE fiW AMOUNT WKICK HE 
BELIEVES WILL BE SUFFICIENT TO SATISFY ANY JOOmiBST, 

THE COURT: WELL, I'VS GOT A PRAY3^ FOR EQUlTABLil 
TRUST HERE, KSD 1 NEED TO KNOW KOW MUCH THAT TRUST 13. 

KR. SCHNEEBAUM: WELL, THERE IS INDEED A CUIIM FOR AK 
EQUITABLE LIEN OH THB FUNDS- 

THE COURT: ALL RIGHT. DO YOU AC]<NOWLEDGE THAT THERE 
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IS A LISif AT THIS POINT? 

MR, SCHNEEBAUM: WE DO NOT. TH3HE HAS BEEN AH 
ASSERTION OF ONE, WHICH, OF COURSE, VIB CHALLENGED, ALL THAT WE 
HAVE -- 

THE COURT: I UNDERSTAND YOU CHALLENGED IT, BUT THB 
QUESTION IS, YOU ARE TREATING IT AS AT LEAST TEMPORARILY 



FROZEN 



KH. SCHNEEBAUM: WE ARE TREATING THE ESCROW AMOUNT 

HAVE SET ASIDB AS TEMPCEARILY FROZEN. 
THE COURT: HOW MUOi IS THAT AMOtaiT? 
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MR, SCHKEEHAUM: IT IS ABOUT TWO MILLION DOLLARS. 

THE COCRT; ABOUT TVJO MILLION DOLLARS. ALL RIGH7, AND 
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IT'S m YOUR TRUST ACCCUMT? 

MR, SCHHliBAUM: YBB, IT IS- 

TH3 COUET: NCff. IS IT MY UNDERflTflHDXKG THAT, AH I 
OOREECTLY UNDERSTANDING THE FEE ARRAKGEM!3]!JT FOR MR. PERLSS 
HIMSELF WAS THAT THE AMOUKT THAT HE RECEIVED WAS ROUGHLY 
ONE- SIXTH OF THE AGGREGATE OF THE TWO JUDGMEWTS? 



MR. SCHKEEBAUMi THAT IS CORRECT i VIS, YOLU KONOR, 

THE COURT: ALL RIQKT, BSIMG HIS 5C-50 DIVISION WITH 
MR. FAY OF A OWE-THIRD CO^JTrKGEHT FE37 

MR. SCHKEEBAUMi CORSECT, 

THE COURT: NOW, IiET WE TELL YOU TEHTATIVSLY IfflRT MY 
IISIGLINATION IS WITH RESPECT TO THIS CASE ACTO TH3 PENDING 
MOTIONS BEFORE M3, MJD THEN YOU ARE INVITED TO TRY TO DlS^^^BUSB 
KE OF ANY PRECONCEPTIONS IH WHICH YOU THINK I AM IN ERROR. 

I AM SATISFIED THAT AT THIS POIHT THE CASE IS GOIl^ TO 
HAVE TO 3E TRIED, THETRIE IB f IN MY JUDG>]ENT| A SUFFICII^TT 
NU^:BSR of facts which are not CLBAR TO yB FROM THIS RECORD THAT 
I CMOKTOT SAY THAT THE PLAINTIFF IS ENTITLED TO DECLAIL^.TORY 
JLT?GMEMT IN ANY RESPECT AT THIS POINT, AND 80 1 AK TENTATIVELY 
I^TCLINED TO DSKY THE MOTION FOR SUMMARY JUDGMENT, 

I 

AND, SIMIIjIIRLY, I'M Il^CI-INED TO r^Ei^Tf , FOR ROUGHLY THE 
SAME R3ASCH; THE MOTION TO DISMISS COUNTS OlvE; TWO, AND FOUR OF 

THE COUNTERCLAIM ON STATUTE -OF -FRAUDS GROUNDS. DEPEND I NO UPOK 
HO^ THE FACTS RESOLVE THEMSEL^/ES, THERE AP.E SEVERAL COLORABLE 
BASES UPON WAICE I WOULD BE OBLIGED TO FIND THAT THE STATUTE OF 
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|ii k: Thai's ccurrcit, 

PI Q; So bastcaUy, you ducted n^t lo accept ^n 
:^ adclifional iDHj^iLy ^ iiiiStlon dolbtrs in order IQ go 
M ahc^d ai^d seek the puDdiiv£ dajnaH^^ ui th£ fuUl 
m amouou' 

[R] A^ ] dot] 'e know whit the rJ^c 3Fn{>Lij]t if. Eiut 
p? each t>f the three fiuiiihcu tjectcd nos lo accept 
l&l the iCi percent LCLremental bC!iniL>$.Thert 'i SOniC 
m CGAAifiion in Lhc ptt&s about this, so I w^nt to 
[1^ [jmlie sine tfs CQiroctAt'^ ztat S.U percennOl'the 
mi juitgracft'E.It'sa LO percent bcmtis on compeutatury 
[12! ditn^RCS. 

[13{ Q: AAd tfae total coriiipen$AtofT ^^mage.^ tlkat 
ri4| v^iLj got on behalf ^ the^ three ^afiklUc^ n,-jt5 
^isj pou^iLy what* 

JIB] A^ 4^. 30 EiiUUon <lcili;]t9 pLLL9 mttffiit 
^r\ Qt$oW |>Cfecnc p£ chat wauld be ^ nuOiua 

irpi A: Thar's cofcecE , These diree tamihts 

'Sf^ agreed tL» R^ijcgq ^ miUifln duLJijrs Ln onlti EO 

DI13 euntin-uc enforcement sctivities^ iij support of ^e 

TJ4; pUJinJ^'C (JaiiBijie.s That's correct. 

5J; MR. SHER^ Tfhank >flu. 

E^] T4E COURT; ttavtf >^u dispersed lo i&e 

SET h i [Tn li£.^ tHa atimuftt o^ thdc c&mpeftsaii>ry damages^ 

TH E WITNESS : Ortaintyr Wc wcftt thrcniEh 
!^l th c: .^mnd^Jij prDcedyie that one goe±i dirough af the 
p\ COncJiiSJOn of a pesi»nai injtiry case. Did a 
HI sctLkrsRt:nr ihett. Obt»iri,«d tiie Tixiui$it£ SiilM>0^ 
]si af rhe ^mitlfs.And d: J 4 st^iJidata di^but^niciii. 
Cij THE COURT; liave you dispersed yoitr Ice e& 
fn yoiu^eif? 

m THE WIT WESS; I beJicve Mr. Sclmccbaum 
m tcitificri that ^ 

ii[g TH E COURT: Mr. SchntebAuK doesn't 
|ii] tcsti^^ 

m THE Wrt NESS: I'm sony. Excttse me Mr, 
j! S9 SctinechaLJJTt advised the C^iurt that I did ilOt 
li-4[ di£}>eri% d n imuiLuiL that Mr. t:il:h])L-ebALiLm de^tned 
ti:^ lprpin>pmte to eon^n^^c Ms. iCa^'.And moncy went 
fi4{ diEcctly from the trust y:(x:oLint for this thii^Liod 
vn iQ Mr.Schneehaujns trust accoLint at iVion BoggH. 

|ifl TH E CG U RT: Due Ehe hsdance huH been 

[lil tiiSJjersed to yuu? 

m THE WITHESS^ That bS comxt. 

m MR^ SCH NEEB AU M^r Vgur HcinoE, piut lo 

m Clarify that. The touR will perhaps pccjM fhat 

pai in the oral arj^uineni — 

p4i THE CG U RT: [ racnU. I imdefdcaad thu 

^i chat ii sbU on d^posiit in your imsL accoiuit ■ 




[t] UR. SCKNEEBAUM: Ve£. 
K THE GOU RT: TTae sum that COnld COIlteiVaiily 
m be recovcEublc by Ms. K^^ is if. >^uf tTuSl 
K accouJli. 

[^ MR. S CHNEEB AUM : I'm not %mr ihlt I wianc 
' )m to ii^c T^itli Lhai j>ropQsi*:on.Wc set as^ide an 
171 aniuuni: in the mi^ accoufH sh^iT-at Least ifl ffiy 
:ai prnf cs^ionat Op]<i±Ort, i£ fer iit fijccess. of wliat [ 

^ m thoui§^t filie t;[]nid recovc-r. Sin in any case, tt, ^ 

[iq that ifnoiUlt Oi' nwrtiy and it Is thcce- 
|1 ^j Tl^E CQURT^ AU ri*ht. L-nderstood. 
l^^ MR. $HER: \'oiir Ffonor, j List one fiiUow^mp 
fi^ quC5^n. 

jtij Py RTH ER RECROS S-EXA.y JNAT[OM 

|iq BY MR. SHER: 

lilQ Op IR the disper.i^incnE of the monies ^n^'inthc 
(IT! trusi accoiane. you didn't disperise them &nm [lie 
jiiia trust iiCCOuiit.Yoii tlispe[yc4 them co >'^ur5£Lf 
U-ei personally? 

^ A: Tm H^iry. E don'i undersiaod 
(ai| Q: You dispersed them from, the Wajchoi^ Ftatik, 
n wbere the oionifa; were Drigmait^' ctepo^lied by ^it^: 
ti^ com;c£? 
1^ Ar Yes. 
i;;!^ Q: To yourself, m £aj asi yinir fees- and 
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inrefesi K-ere coficetned.To yourself per^in^lly. 
Nof to your PC. 

Ai Thai's not coraecf . It wfrn to tmr" PC. 

Or Ok^Y- -^nd then yoti dL^persed it ifOOl your 
PC to yourself pe normally f 

A; Tliat'a tonecu. 

Q; And the differeice chat you'nc taltCnj;^ 
about diat wAi put Ln I'aHon floj^^, wa^ liiiit j>uL ill 
an intece^ bearLnft accotii^r^ 

A: You'll ha^e Ui auk "^ir. Sch tiochayn'i [ik^T 
quesdon. 3 don't kn[jw the aftsv^r LO tllKl. 1 
duEl't k nt^w wtiiat l^atton Ehip^^ ' pioiOCOl iL9^ 

MR. SHER^ Very weU.Thank yyu. 

THE COURT] All rught-The CTrfetcntlary 
recofd IS closed . 

MR. SCHH£EBALrMr ^?o, ^Ultuall^V Youf 
Hfpnor, we. h^vc ^ coopLe Ol^ attditional nrbunaZ 
witnesses. 

THE COURT; YcHu do? 

MR. SCHNEEBAUM: Very brief oncsA don't 
ihttlk tfly of the-nt WXU be tjm direct certaimLy noE 
moie than ten minute.^ each ■ 

THE COURT: (Jkay. Lets Vnkt a hrief 
tece53,"Wc are fiotnii to rccCM at noon today for 
the jnidday irceiijj. 
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1 thini this requires any factual evidehce or tsartlnot^y^ we subrait 
that that is erroTieous as a. matter ot law for this reason. 

Miss Kagy at the tirae that Mr. psrles collect&d the 
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14 sued hiw in oontraetH sh« luiqht have a theory^ but she did notp 



proceeds frora the Treasury imlkoae^ aii equitable lien on his 

receipt or on that portion, of hie receipt that was equivalent to 
her claimed fee. That nnoney waa ndt available tD Mr- Petles for 

k 

invest men t or anythirtg else. That money waa trapped ay the 
ei^ui table lie^h, and we submit that as a matter of law it woo Id 
be the height of unfairness to permit Miss Kagy by impo&ihg the \ 
equitable lien to assure that Mr. Perles' raoney earns very 
little or no interest and then, when it comes tine for payment ^ 
to contend that she was deprived of the benefit of that money. 

■ 

Jf he had been, able to take it away and she simply 
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16 

19 
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She asserted an equitable lienp and Judge Jacka&Tii Ij^ open court 
asked me during oral argsantent at one of our hearings whether we 
had in fact respected that by segregating an amount of money 
that we thought was suf fie lent to satisfy any judgment she might 
make, and I assurecJ Judge Jackson that we h^d+ 

THE COURT: And invested the money? 

KR- SCHNEBBAUM: Ho, that we had segregated it. in 
fact, it ie being held in my law firm's trust account to this 
day and as the GDurt is aware law firm trust accounts Court earn 



24 interest at far lower rates than the prime rate. 



25: 



THE COURT J But ultimately when the disbursement will 
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1 Occur, will therei be disbLErsement of the initial original carpus 
or the orpus plua any interest realizing farom the trust fund? 
MK. SCHKEEBA^UM: I taeliavSj if I hava portrayed their 

4 aJt^fyoient: correotlyj psrhaps we can make one thing a little 

5 simpler because we would conceive that she is entitled to 
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interest that actually accrued to the amount in the trust 
account — ". 

THE COURT: As opposod to any objective rate cf 



iritere,st? 



MH* SCHHEEEAtTM: Oppoeed to any objective rate of 



interest that would be applicable if Mr. Per las had had the 
freed Dla to do what he please:d with that tftpney a^ opposed to 
bei^g under the constraint that he was under. 

THE COURT i I understand. 

MR. scHHEEEALTM: Okay. So that's out Contention with 



16 respect to interest. Again ^ if the Court holds that she is 

|,7 entitled to that interest^ so be it. We also do not contest, we 

! 

la' do not contest th^t she will be entitled to post jud-giitent 

tS interest Uhder 1961 in this case^ That is to say, whenever a 

2u judgiLent is- entered in i:hi£ caae, then the TrE2:asary bill coupon 
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rate on that day will govern interest that vill continue to 
accrue from that day until the day that she ts ultimately paid 
tay Mr. Pcrles assy wing that the ca^e -- the decision withstands 
appeal. Bo that's all 1 wanted to say about interest. 

The naict issue then having shown the Court what goes 
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fctodi3l>2005 

Unilcd States Magistrate Judge 
Uttiied States District Court 
533 Constitution Avenue, N. W. 
Kir^hington, aC. 20001 

fj^: Pedes V. Ki^igy, C . A. No. 1 : 1 -c v- 1 05 

Dear Judge Kay ^ 

This will follow up on the representations 1 made during our telephonic status call earlier 
Ihis afternoon. The question addressed here is the calcublion of interest on the funds held in 
escrow by Patton Boggs. This refers to the Flatow part of Ms, Kagy's prospective 

judgment 

JudgeHuvelle*^ Order of November 29^ 2004^ directed that prejudgment interest be 
talculated from January 17, 2001, 'H:g date/' 1 am assuming tlmt, given that the interest in 
question is prejudgment, and that her Order is not a "judgment*' as that term is used in the 
Rules, she intended that the prejudgment interest not to end on November 29, but to 
oontinue to accrue at the actual escrow fiind^ rate until the date of judgment. 



the payment to Mr, Perles was dated January 17, 2001, Patton Boggs depodtcdfli& 
fimds on January 31 , It took a few days to decide how to proceed and then to set up the 
necessary paperwork. Obviously^ the actual interest received during that period of two 
weeks "was zero. 

He table I presented to the Court on January 25 was current through December 22, 2004, 
ktause that is the date on which the Patton Boggs account was closed (1 had left that fiim in 
-October). The balance was then deposited in a Greenberg Traurig escrow account, 
has accrued interest since that date at The rate of 1,30% per annum. 



Jlifiis, in the submission of Perles, P.C, when Your Honor resolves all open quantum meruU 
l^ues, a final order can be issued calling for payment of a sum certain: $1339,675.35, plus 
intfircst at L30% from December 23, 2004 until the date of judgment with respect to Flatow ^ 
P^^ whatever may be the award in the Efsenfeld and Duker portion of the case. This will 

^Ity simph^ the process of noticing^ briefings and deciding the appeal. 



Groentwrg Trai>rig, IIP I Attorney* ot Lewt I 800 Coi^rieGHGul Avertv*, NW I Suitie 500 I Washington, D.C. 2fi006 

■fal 202. 331^31 00 I FflK 202 .33 1.3101 
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fnrea^ of reference, bdow is another eopy of the table set out in my January 25 letter, which 
1^^ the caJculation of interest and the crediting of that interest to the account. I have j\ist now 
fsjjedto Mr. Sher the document that I got from Patton Boggs, ac<:ording to which Riggs Bank 
jt^iejthe interest rate that the Perles funds accrued during the entire time they were on deposit, 
r|^ thai he will find it acceptable. 

Interest on the Kagy Breach of Contract Claim 

Siartdate Bee, balance End date No, of days Rate Aec. interest End balance 



1/31/01 


51,261,745.71 


9/30/01 


242 


2.eo%n 


$21,750.42 


$1,283,466.13 


10/01/01 
12/01/01 


SI. 283,466 J 3 


11/30/01 


61 


2.00% 


$4,289.94 


$1,287,756.07 


SI, 287,756.07 


1 1/30/02 


365 


1.50% 


$19,316.34 


$1,307,072.41 


12/01/02 


SI, 307,072.41 


9/30/03 


304 


1.50% 


S]6,329.45 


$1,323,401.86 


10/01/03 


S 1.323,40 1. 86 


9/30/04 


366 


1.00% 


$13,234.02 


, $U36.63S.8S 


10/01/04 


SI, 336,635.88 


12/22/04 


£3 


1.00% 


$3,039.47 1 $1,339,675.35 



I will be glad to address any concerns of the Court with respect to the foregoing. 



Yours sincerely, 




Steven M. Schneebaum 



^ David Sher, Esq, 



CnMn4*trg Tf^ufi j^ LLP 
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